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EI NDI NGS OF FACT., CONCLUSI ONS OF LAW
AND DECI SI ON

This case presents adifficult question of M chi gan donmestic

rel ations | aw, nanely: whether a custodi al parent nay of f set a debt owed

to the noncustodi al parent against a child-support debt owed by the



noncust odi al parent. That the question arisesinthis court denonstrates
t hat the practice of bankruptcy lawis not quiteas|limted a specialty as
SONME presune.

David F. Ehrhart (the “Debtor”) and Sharon L. Ehrhart (the
“Defendant”) were divorced in 1981 pursuant to a sti pul ated j udgnment of
di vorce entered in CGenesee County Grcuit Court. The judgnent requiredthe
Def endant to execute a note i n favor of the Debtor in the anount of $10, 000,
t o be secured by a second nortgage on the fornmer marital home, whi ch was
awarded to t he Def endant. This note becanme due on June 30, 1991. The
j udgnent al so ordered “that the [Debtor] shall pay to the Def endant, weekly
i n advance, through the office of the Friend of the Court for Genesee
County, M chigan, for the support and nmai nt enance of the [ couple's] m nor
child, the sumof Sixty-two Dollars ($62.00) and such payrment shall commence
upon entry of the Judgnent of Di vorce and shall continue until the m nor
child of the parties shall reach the age of ei ghteen (18), graduate from
hi gh school , or under exceptional circunstances, until the further order of
the Court.” Divorce Judgnent at p. 4.

On May 30, 1991, the Debtor and his current spouse filed a joint

voluntary petition for relief under chapter 7 of t he Bankruptcy Code, 11
U S.C. 8101 etseq. The trustee conmenced thi s acti on on Novenber 14, 1991,

seeki ng paynent of the $10, 000 note, plus interest, pursuant to 11 U. S. C.
8542(b). That section providesinpertinent part that “anentity that owes

a debt that is property of the estate. . . shall pay such debt to. . . the
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trustee, except tothe extent that such debt may be of f set under section 553
of this title against a claimagainst the debtor.”

I n her answer, the Def endant acknowl edged liability onthe note,
but contended that sheisentitledto asetoff of $23,238.50 for unpai d
chil d support. Because this amount exceeds her i ndebt edness to t he Debt or,
t he Def endant i ncluded i n her answer a countercl ai masking for *“ajudgnent
hol di ng the subject Second Mrtgage on the property

to be satisfied and discharged.”

At trial, the Defendant proved that when the Debtor filed
bankruptcy, hedidinfact owe well over $10, 000 i n overdue chil d support.
But the trustee took the positionthat, even though the support paynents are
t o be made to t he Def endant under the terns of the di vorce judgnent, the
arrearageisowedtothe child. That beingthe case, the trustee argued,
t he Def endant i s not entitledto setoff because the debts are not nutual .
For the reasons which foll ow, judgnent will be entered in favor of the
Def endant .

There is authority for the propositionthat the custodi al parent
assunmes a rol e anal ogous to that of atrustee vis-a-vis child-support

payments. Seelandryv.Roebuck,193 M ch. App. 431, 433, 484 N. W 2d 402 (1992)

(referringtothe “public policy considerations that guidethe courtsin
preserving child support paynents intrust for the child beneficiaries”);
Gallagherv. DepartmentofSocial Servs.24 M ch. App. 558, 567, 180 N. W 2d 477 (1970)

(referringtothe custodial parent's “fiduciary responsibility in expending
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the [ support] funds”). As acorollarytothis proposition, afewcases
suggest that the custodi al parent acquires a beneficial interest inany
chil d-support arrears, based on the prem se that the payer's default

obl i gated t he cust odi al parent to drawfromother financial sourcesto
provide for the child s needs. S=RemvRen318 M ch. 230, 236, 27 N. W 2d 618

(1947) (“These paynents onthe arrears properly belongto plaintiff i nasnuch

as defendant' s default inrespect thereto necessitated plaintiff's paying
t he cost of the child's mai ntenance out of her own i ncone.”); WassonwvWason52

M ch. App. 91, 96, 216 N. W2d 594 (1974) (noting that the custodi al parent
“had t o expend her own noney to mai ntai n her children, wthout receivingthe
requested assistance from her [fornmer] husband”).

Assuni ng t he foregoi ng cases accurately reflect the lawin
M chi gan, it remai ns uncl ear whet her there i s a conclusive or rebuttable
presunption that the custodi al parent conpensated for the m ssed child-
support paynments, or if she faces the daunti ng burden of proving that fact.
| n any event, the Def endant ganely argued t hat she personal | y conpensat ed
for the Debtor's default, the trustee argued t hat she di d not, and both
parties presented proofs ontheissueat trial. | will not decidethis
guestion, however, because t he Def endant nmust prevail inthis case evenif
she does not have a beneficial interest in the arrears.

Pur suant to 831 of the Support and Vi sitation Enforcenment Act,

M ch. Conp. Laws 8552. 601 etseq, the custodial parent is explicitly permtted



to “commence acivil contenpt proceeding by filinginthecircuit court a
petition for an order to showcause why t he deli nquent [chil d-support] payer
shoul d not be heldincontenpt.” Mch. Conp. Laws 8552. 631.! And since the
initiation of such proceedi ngs canresult inthe noncustodial parent's
i ncarceration pendi ng paynent of the support arrears, seeM ch. Conp. Laws
8§552. 637, thereis no doubt but that the Act vests the custodi al parent with
an “enforcenment” right.?2

Nor does t he Support and Vi sitation Act provi de t he only neans
by whi ch t he cust odi al parent can enforce a chil d-support obligation. Under
M ch. Conp. Laws 8552. 151, “the court may puni sh by fine or i nprisonnent,
or both, any neglect or violation of the [child- support] order upon
petition of the party whose ri ghts nmay have been i npai red, i npeded, or

prej udi ced by negl ect or violation.”3 Such apetitioncanbefiledbythe

custodi al parent. SsOvaittvOvaitt43 M ch. App. 628, 639, 204 N. W 2d 753 (1972).

1Section 31 refers tothe “recipient of support,” atermwhichthe Act
defines as neaning “[t] he custodi al parent or guardi an, if the support order
orders support for a mnor child or a child who is 18 years of age or
ol der.” Mch. Conp. Laws 8552.602(i)(ii).

2Even when an enf orcenent action is brought by the office of the friend
of the court, as 8552.631 permts, the office proceeds on behal f of the

custodi al parent, not the child. SeegApaaFriedotheCourtexrd.Paulv.Duredd, 195 M ch.
App. 635, 491 N.W2d 864 (1992).

3The Support and Visitation Act states that the enforcenent renedi es

created in the Act are not exclusive, seeM ch. Conp. Laws 8552. 603(9), and
explicitlyrefersto Mch. Conp. Laws 8552. 151 as an al ternati ve enf or cenent

action available to the circuit court. SeMch. Conp. Laws 8552.627(b
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|t bears enphasi zing that the foregoing statutes donot limt the
custodi al parent's right of enforcenment to situations in which she has
acquired a beneficial interest insupport arrears. Nor didthetrusteecite
any case holdingtothat effect. It istruethat sone courts have gone so

far as to assert that the custodi al parent “has no property right inchild
support paynments.” Gallagher,24 M ch. App. at 568. SeealsoCopedandv.Copdand,109

M ch. App. 683, 685, 311 N.W2d 452 (1981) (“Child support paynents are not
consi dered the property of the custodi al parent and are solely for the
benefit of thechild.”). But inlight of the statutes cited, and consi st ent
withthe viewthat the custodi al parent is aquasi trusteew th respect to
chi | d- support paynents, these cases presunably nmeant only that the parent
has no beneficiali nt erest i nthe support paynments.* As asort of trustee, the
custodi al parent has at | east alegal interest inthe paynents which gives

her standing to bring an enforcenent acti on agai nst t he del i nquent chil d-
support obligor. Cf76 Am Jur. 2d, Trusts§276 (“Atrusteeis vestedwith a

| egal , as di stinguished froman equitable, estate, which|legal estate equity
recogni zes but conpels to be used by thetrustee. . . for the benefit of

all beneficiaries. . . .” (footnotesomtted)). Sowhileit may be true

4l n Gallagher,t he i ssue before the court was “whet her child support
arrearage paynents are the property of the nother for the purpose of
determiningeligibility of [sic] aidtothe disabled.” 24 M ch. App. at
559. | n Copdandt he i ssue was “whet her [the custodi al parent's] decisionto
quit her job and returnto school constitute[d] achange of circunstances
justifying anincrease indefendant's child support obligation.” 109 M ch.
App. at 685. Neither court addressed t he narrow questi on of whet her t he
custodi al parent has the right to enforce a chil d-support obligation.
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that the Debtor's chil d-support obligationis not owedto the Defendant in
her individual capacity, it iscertainly “owed” to her in her “fiduciary”
capacity for the child.

Thisis still problematic fromthe Def endant's standpoi nt because
she is indebted to the Debtor in her individual capacity, and debts

general |l y cannot be of fset unl ess they are “nutual ” debts--i.e., involvethe
sanme parties acting inthesamecapadtyi n connecti on wi t h bot h obligations. Seeg,
InreRossikiingMerchandieCorp, 151 B.R 71, 73-74 (Bankr. S.D. N Y. 1993); InreRevcoD.S,

111 B.R 631, 639 (Bankr. N D. Chi o 1990) (citi ng 4 CollieronBankruptcy,1553. 04 at

553- 21,22 (15th ed. 1989)). But since the obligations at issue here ari se

froma single, stipulateddivorce judgnent, the Defendant's setoff theory

is nore accurately characteri zed as one of recoupnent. SsFlynnvBarry,221 M ch.

422, 423-24, 191 N.W 215 (1922); 20 Am Jur. 2d, CounterclaimRecoupmentandS=off§6.
And nost courts regard the concept of nutuality as irrelevant to the

doctrine of recoupnent. Seeeg.,lnreDavidovich,901 F. 2d 1533, 1537 (10th Cr.
1990) ; InreKaissSedCorp,110 B.R 20, 26 (D. Col 0. 1990); InreMidwestSarv.& SupplyCo. 44
B.R 262, 266 (D. Utah 1983); InreYonkersHamltonSanitarium34 B. R 385, 386 (S. D.
N Y. 1983); Wddshmdv.CBS14 B.R 309, 314 (M D. Tenn. 1981); InrePrudentialines148
B.R 730, 751 (Bankr. S.D. N. Y. 1992); InreRuz146 B. R 877, 880, 27 C. B.C. 2d
1457 (Bankr. S.D. Fla. 1992); InreVaughter,109 B. R. 229, 232, 20 B. C. D. 109

(Bankr. WD. Tex. 1989); InreHiler99 B. R. 238, 241 (Bankr. D. N. J. 1989); Inre



Hedlitz85 B. R 274, 278 (Bankr. S.D. N Y. 1988); GddLeafCorp.v.HamltonProjects78 B. R
1018, 1022, 16 B.C. D. 892 (Bankr. N D. Fla. 1987); InreButtesGasandQil,72 B. R.
236, 238 (Bankr. S.D. Tex. 1987); InreMcCoy,65 B.R 673, 674 (Bankr. CD. I11.

1986) ; InreAlpoo,Inc,62 B. R 184, 188 (Bankr. S.D. Chio 1986). ContralnreThedulienCo.,

141 B.R 359, 375, 382 (Bankr. WD. Tenn. 1992).
Regar dl ess of whether nutuality is aprerequisiteto recoupnent,

however, ot her consi derati ons pose a probl emfor the Defendant. Under
M chigan | aw, a chil d-support obligationis not assignable. SeMles/Bromn,226
M ch. 657, 658-59, 198 N W 180 (1924). And as not ed i n Freuhaufv.Commissoner, 427
F.2d 80 (6th Cir. 1970), “[i]t is awell establishedrule of lawthat a
fiduciary cannot use his positionto benefit hinmself in hisindividual
capacity.” Idat 86 (collecting M chi gan cases and ot her authorities).
Perm tting the Def endant to sati sfy her personal liability onthe note by
means of a protantor eductioninthe Debtor's chil d-support obligation would
arguably be contrary tothe spirit of the anti-assignnment rul e, because it
wouldineffect permt the Defendant to sell a portion of her | egal interest
inthe obligationfor aval uabl e consi deration--nanely, cancellation of the
note and nortgage.

One coul d al so argue that al |l owi ng recoupnent is contrary tothe
principlethat precludes afiduciary fromusing her position for personal
gain. Satisfaction of the note and di scharge of the underl yi ng nort gage
inures tothe benefit of the Defendant i n her individual capacity, and cones
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at the expense of the couple's child by |iquidating an asset in which, at
| east intheory, only the child has a beneficial interest. ButseeFuquav.Fuqua,88

Wash. 2d 100, 108 n. 4, 558 P. 2d 801 (1977) (Use of “[t] he trust approach [in
det er m ni ng whet her the custodi al parent’'s attorney can assert avalidlien
on chi | d-support arrearages] i s conplicated by the wel | -established doctrine

that theinterest of a beneficiaryinatrust for support i s reachabl e by
acreditor for ‘necessaries.’ SeeRestatenent (Second) of Trusts 8157(b)
(1959).").

| need not resol ve these difficult questions, however. Wether

t he Def endant has aright torecoupthetrustee's claimis determn ned by

nonbankruptcy law-in this case, the |l awof M chigan. SeelnreDelaurentiisEntertainment
Group,963 F. 2d 1269, 1277 (9th Or.), ocatdeiedl121 L. Ed. 2d 249 (1992); Prudential
Lines148 B. R at 751. In applying statelaw, | ambound by t he nost recent
hol di ng of the M chi gan Supremne Court invol ving the issue before me. SeeOlsen

v.McFaul,843 F. 2d 918, 928 (6th Cir. 1988). Although the parties did not
direct ny attentionto any such case, the Defendant did cite a Court of
Appeal s decision that is very relevant here.

| n Kalterv.Kalter,155 M ch. App. 99, 399 N W2d 455 (1986), appealdenied428
M ch. 862 (1987), Ms. Kalter obtained an order retroactively i ncreasing M.
Kal ter's chil d-support obligation under ajudgnment of divorce. As aresult
of this nodification, an arrearage of $2,377. 20 was created. 155 M ch. App.
at 101. M. Kalter argued that he was entitled to a setoff of $2,000
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agai nst the arrearage, because Ms. Kalter owed hi mt hat anount pursuant to
the terns of the property divisioncontainedinthe divorce judgnent. Idat
100-03. The trial court allowed the setoff, idat 103, and t he Court of
Appeal s affirmed, id.at 106.

The sane i ssues di scussed inthis case were |l i kew se present in
Kalter. By al l owi ng M. Kalter a setoff, Ms. Kalter in effect received a
personal benefit--discharge of the $2,000 i ndebt edness--through the
reducti on of an obligation which, as t heKatacourt explicitly acknow edged,
is “not property of the custodial parent, and [is] for the sol e benefit of
the child.” Idat 102 (quotingthetrial court, whichinturn citedCopeand,

suprap. 5). Yet the court made no effort to distinguish Ms. Kalter's
“individual” and “fiduciary” capacities. Nor didit intimte that the
arrearage was designed to rei nburse Ms. Kalter for her out-of-pocket
expendi tures.® Seesuprapp. 3-4.

I ncontrast tothis case, it was t he noncust odi al parent--M.
Kal ter--who asserted aright of setoff agai nst a debt owed to t he cust odi al

parent. But | see no reason to suppose that the court m ght have been

Snfact, the court's account of thetrial-court proceedings tendsto

negat e such an i nference. SeeKalter,155 M ch. App. at 102 n. 4. (notingthat
Ms. Kalter testifiedthat the support increase was needed because she coul d
not take the child “onskiingtrips. . . [and] things like this”); ssedsd
at 106 (quoting testinmony fromM . Kalter tothe effect that he woul d be
willingtoincrease his|evel of support “shoul d t here be private school i ng”
for thechildor “for sumrer canpif [Ms. Kalter] decided [that t he child]
shoul d attend”).
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troubl ed by the trust-1like nature of the support fundsif it had i nstead

been M's. Kalter who requested a setoff against her liabilitytoM. Kalter.
Thus the fact that Kalterwas in a sense the flip side of this caseis not
significant.

Kalteral so differs fromthis case inthat the arrearage was creat ed

by aretroactive increase inchild support, rather than because of the
noncust odi al parent's failureto keep current on a court-ordered support
obligation. This distinctionwas perceived as an i ssue i nlLandry,suprap. 3,
where “[t] he princi pal question presented. . . concern[ed] thevalidity of
an attorney's retaininglienonthe proceeds of acertifiedcheck payable
toaclient. The $1,500 check at issue resulted fromthe attorneys'
obt ai ni ng a consent order [providing] for [anincreasein] child support,

whi ch was entered on March 14, 1989, and was retroactive to January 1,

1988.”7 Landry193 M ch. App. at 432. Because the questi on was “one of first
i mpressioninMchigan,” the court referred toFuguasurap. 8, describingit
as “[t]he sem nal case in this regard.” Landry,193 M ch. App. at 433.

| n Fuquat he Supreme Court of Washi ngt on addressed the validity of

an attorney's lienon child support arrearages assertedintwo separate

cases. |In one case, the arrearage was attributable to the payer's
del i nquency. SeFuqua88 Wash. 2d at 101- 02, 108-09. The ot her case i nvol ved
a “judgnment for $2,000 past support” entered in a paternity action

successfully litigated by the attorney. Seeid. at 102.
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Fol | ow ng what it characterized as the “najority” view, idat 106,

the court ruled that both liens were unenforceable. Idat 107-08. It

reasoned as foll ows:

[Tlo all owan attorney's liento be assert ed agai nst
chi | d support woul d necessarily result in counsel for
t he custodi an taking fromthe children invol ved,
noni es whi ch t he court has determ ned t o be necessary
t o assure their adequate support. It isinpractical
to assune that thetrial court can consi der possible
liability for attorney's fees in ascertaining a
support figure. . . . If the assertion of Iiens such
as t hese becane comonpl ace, the court's functionin
provi di ng for the adequat e support of m nor chil dren,
t he i nnocent parties tothese actions, woul d be whol | 'y
frustrated. “Equity, which creates the fund, will not
suffer its purposetobenullified.” TunevWodworth221
N. Y. 425, 430, 117 N E. 814 (1917). W therefore hold
that, as a matter of public policy, statutory
attorney's | i ens may not be asserted agai nst noni es
whi ch represent paynents for child support.

Id. at 107.

Al t hough t he court i nLandrydescri bed Fuguaas “wel | grounded and
based on sound public policy considerations,” it purportedto “distinguish
its holding and rational e fromthe case at bar.” Landry,193 M ch. App. at

434. Specifically, the court citedthe foll ow ng grounds for concl udi ng

that the attorney lien at issue was valid:

The Fuquacourt held that permtting attorneys' liensto
be asserted agai nst child support “woul d necessarily
result incounsel for the custodi antaking fromthe
children involved, nonies which the court had
determ ned to be necessary to assure t hei r adequat e
support.” . . . We do not think that analysis
carries over tothe obtaining of anincreaseinchild
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support paynments whi ch, because of retroactivity,
creates al unp sumdue t he cust odi an on behal f of the

child. Fuquaappliedto acharginglien. The attorneys
at bar seek enforcenment of aretaininglien. The
dissent fails to nmake the distinction between
arrearages created by virtue of failure to pay court-
ordered requirenents, i.e., back support, vis-a-vis a
retroactive increase.

There i s no doubt that the purpose of child support is
toinsurethat the child' s imedi ate needs are cared
for on a continuing basis. The $1, 500 paynent [for
support arrearages] in question here could not be
applied to i medi ate needs. The | unp sumwas the
result of anincrease from$35to $140 a week. The
$1, 500 check was partial paynment of the arrearage.
The | unp sumdi d not becone payabl e and was not pai d
until adequate present and future paynents were
ordered and in force and ef fect. W are not persuaded
t hat the attachnent of an attorney' s liento acheck
representing retroactively increased child support
arrearages underm nes M chi gan's policy regardi ng t he
support of m nor children. . . . Tothe contrary,
such aruling would tend to inhibit litigation on
behal f of such m nors and t hei r cust odi ans who seek to
i ncrease child support orders al ready in force but
t hought to be inadequate.

Thus the result in Landrywas apparently based in part on the

court's conclusionthat a “retroactive” child-support arrearage--i.e., one
created by aretroactive court order--does not rai se the sanme public policy

concerns as does an arrearage created by the payer's default of an exi sting

court order. Since Fuguai nvol ved bot h ki nds of arrearages and di d not

differentiate them Landrywas m staken i nsofar as it nmeant to suggest that

the cases were distinguishable in that respect.
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More to the point, | believe the distinction Landrydrew i s
unper suasi ve. That court reasoned that the support arrearage “coul d not be
appliedto[the child's] i medi ate needs.” Id. The urgency of the child's

need for the support funds in disputeis arguably alegitimate consideration

i n determ ni ng whet her an attorney's |ien on the funds shoul d be enf or ced.
However, Landryfailedtoidentify, nor dol see, why there woul d necessarily

be aless “i Mmedi ate” need for arrearages owed as aresult of aretroactive
increase in child support than woul d be the case if the arrearage was

attributabletothe payer's default under an exi sting support order.®% |

t her efore concl ude that, Landry notwi t hst andi ng, the fact that Kalteri nvol ved

aretroactive arrearage i s of no nonent for purposes of consi deri ngKata' s

rel evance to this case.”’

SLandry i s sonmewhat el usi ve because its reasoni ng woul d seemto apply to

support arrearages ingeneralwhet her “retroacti ve” or “del i nquent” in origin.
This anmbiguity may explain why Judge Sullivan ignored the

del i nquency/retroactivity distinctionin his dissenting opinion. Ssandyl193
M ch. App. at 435-36.

There i s an obl i que i ndication i nKaltert hat the court m ght have been
nore reluctant toallowM. Kalter to exercise asetoff if the arrearage
were attri butabl e to his nonconpliance withthe terns of an exi sting support

order. SeeKalter,155 M ch. App. at 106 (“[I]t was equitable to credit the
retroactivel y-created arrearage t he def endant suddenly owed to plaintiff
with the $2, 000 she al ready owed to him The trial judge was not required
to make the i ncreased [ support] order retroactive. . . , and the judge
coul d properly apply such adebt toit inequity.”). But sinceinthis case
it isthe custodial parent whois requestingthe setoff, the fact that the
support arrearage resulted fromthe Debtor's default only serves to
strengthen the Defendant's “equitable” position.
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Because no significant factual distinction can be nade bet ween

t he cases, Kaltais controlling here unless | am*“convi nced t hat t he hi ghest
state court woul d decide [the issue] differently.” Olsen843 F. 2d at 929

(quot i ng DaeBakearOdsmhilev.FatMaorsofNorthAmeica, 794 F. 2d 213, 218 (6th Gr. 1986)).
And while the trustee's positioninthis case has nerit, thereis anple

reason to believe that the M chi gan Suprene Court woul d not di sturb Kalter. For

one thing, the recent Court of Appeal s decision inLandrysuggests that
M chi gan courts are not necessarilyinclinedtocarry the trust anal ogy to
itslogical limtsincases involvingthe “ownership” of child-support
funds.

More i nportantly, there appears to be strong statutory support
for the court's decisioninKadta.lnenteringajudgnment of divorce, “the
court shall order support i n an anount determ ned by application of the
chil d support fornmul a devel oped by the state friend of the court bureau.”
M ch. Conp. Laws 8552.16(2). But the court may “deviate[] fromthe formul a
i f the court determ nes fromthe facts of the case that application of the
chil d support fornul awul d be unjust or i nappropriate and setsforthin
writing or onthe record all of thefollowng: . . . (c) The val ue of
property or other support awarded in lieu of the paynent of child support

.7 1d.SeealsoM ch. Conp. Laws 8552. 17(2) (containing the sane | anguage
as excerpted fromM ch. Conp. Laws 8552.16(2), and pertaining to the

nodi fication of child support).
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Thus M ch. Conp. Laws 8§8552.16(2) and 552.17(2) inplicitly perm't
t he court to adj ust the noncustodi al parent's child-support obligationin

recogni tion of concessi ons nmade by (or i nposed upon) that parent with regard
to the divisionof property. CfilnreSmith,131 B. R 959, 967, n. 13 (Bankr. E. D.

M ch. 1991) (noting the interdependent nature of the rel ati onshi p between

support and property division as evidenced by M ch. Conp. Laws 8552. 23).
Si nce such an adj ustnment is in essence asetoff, theresult inKateseens

entirely unobjectionable.

Based on t he f or egoi ng consi derati ons, | amnot “convi nced” t hat
t he M chi gan Suprene Court woul d reach a deci sion contrary toKalta. That case

i s therefore binding here, and | accordingly hold that the Debtor's ri ght

of paynment--and hence the trustee's right of paynment--is subject to
recoupnent. Seeeg,InreA&BHomes98 B. R 243, 246, 19 B.C. D. 26 (Bankr. E. D. Va.

1989) (“The general ruleisthat ‘[t]he trustee succeeds only to suchrights
as t he bankrupt possessed; and the trustee i s subject toall clainm and

def enses whi ch m ght have been assert ed agai nst t he bankrupt but for the
filing of the petition.”” (quoting BankofMarinv.Engand,385 U. S. 99, 101 (1966))).

Sincethetrustee' s demand i s | ess than t he anount owed by t he Debtor to the

Def endant, thelatter's liability under the noteis fully satisfied. The
nort gage securing t he not e nust t herefore be di scharged. SeeGindergv.CapitolCity
WreckingCo.,300 M ch. 712, 717, 2 N W 2d 892 (1942) (“[P]aynent, rel ease, or

anyt hi ng whi ch extingui shes the debt, extinguishes the [underlying]
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nortgage.”). An appropriate order shall enter.

Dat ed: June 17, 1993.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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